ANTI TRUST COWMPLI ANCE STANDARDS
M SSOURI TELECOVMUNI CATI ONS | NDUSTRY ASSCOCI ATl ON

Associ ation Policy

As nmenbers of the Mssouri Telecomunications Industry
Association (MIlA), nenber conpanies enjoy the benefits of
shared pursuit of comon business interests, information
exchange, and services such as advocacy, education and
advancenment of their interests.

1. MITA is aware of the federal and state antitrust
laws, is aware that the penalties for violation of
these laws can carry stiff fines and jail sentences,
and is aware that, as a trade association, it nust
remain vigilant to ensure that its purposes, goals,
procedures and every aspect of its operation are in
conpliance with the letter and spirit of these |aws.
It shall be the policy of MM A s directors, nenbers,
and staff to conform their activities so as not to
violate any of the antitrust laws and to review
periodically these laws to remain abreast of

changes. In furtherance of this policy, every
director, nenber, and all staff of MIITA wll be
provided a copy of these standards and wll be

responsi bl e for reading same and understandi ng that
the participation of each and every such individua
is necessary for achieving conpliance wth the
stated policy of ensuring conpliance wth the
antitrust | aws.

The enclosed standards provide guidance for avoiding
antitrust liability and are prepared to assist our
association and nenbers in realizing the above policy. Any
guestions concerning the inpact of MIIA s activities under
the antitrust laws should be referred imediately to the
associ ati on.

1. Antitrust Laws/ Consequences for Violation

A.  Sherman Act of 1890 (Act)

This federal law is the basis for the mjority of
actions brought against trade associations. It is enforced
by the United States Departnent of Justice, which has the
power to bring actions against entities (including trade
associ ations) for violations of the Act.



Section 1 of the Sherman Act prohibits Acontracts,
combinations and conspiracies in restraint of trade.
Because a trade association is, by its nature, a
combination of competitors, it is already subject to the
provisions of Section 1. This makes such associations
extremely wvulnerable to antitrust violations. Because its
members have already combined, a trade association must
exercise great caution during meetings and other group
activity to ensure that no action is taken which would
constitute restraint of trade. If an association action
results in restraint of trade in interstate or foreign
commerce, which is almost any conceivable type of trade, the
association and its individual members can be held
criminally liable.

Section 2 of this Act prohibits monopolization or
conspiracies to monopolize.

The wvast majority of actions brought against trade

associations are based on Section 1 of the Act. The two
most common violations of Section 1 involving restraint of
trade are price fixing and boycotts. Price fixing

violations occur when there is an agreement by a group of
competitors relating to, for example, prices, profit levels,
discounts or credit terms. When such a group has
Acombined= and subsequently decided as a group, even
informally, to establish uniformity concerning any price or
profit factor and the potential result of this action may
diminish competition, the group 1leaves itself open to

charges of price fixing under the Sherman Act. This can
occur even 1f the group did not intend that its actions
reduce competition. Therefore, it 1is imperative that a

trade association such as MTIA avoid any discussion by
members of price ranges, fee schedules, discounts, credit
terms or other cost factors, because such discussion when
coupled with subsequent acts can be the basis for an

Aagreement= under the Sherman Act. It is wvital that MTIA
strive to avoid not only discussions or conduct which could
result in restraint of trade, but also those which could
have the appearance of an illegal agreement. Under the Act,
a conspiracy by association members to restrain trade can be
inferred from many types of conduct which do not rise to the
level of a formal agreement, and individual members may be
held criminally liable based upon their presence at meetings
in which the conduct occurred, even if they did not
personally participate in the suspect discussion or
decision. Again, it must be kept in mind that a trade

association already comprises a Acombinationz of
competitors, and thus activities of the association require
only a showing of action in restraint of trade to trigger
the Sherman Act.



Boycotts occur when two or nore individuals or firns
agree not to deal with a third party. As with price fixing,

a boycott agreenent may be inferred from the parties=
conduct and does not require a witten or explicit verba
agr eenent .

Violations of the Sherman Act may result in fines
amounting to the greater of $350,000, twi ce the nonetary
|l oss suffered by victins of the violation, or twce the
nmonetary gain of the wongdoer. Cor porations may be fined
up to $10 million. Individuals convicted under this act nmay
serve a term of inprisonnent between 90 days and three
years.

B. Section 5 of the Federal Trade Comm ssion (FTQC)
Act

This antitrust statute is also frequently applied to
the actions of trade associations. It is enforced by the

agency for which it is naned, and prohibits Aunfair nethods
of conpetition and unfair or deceptive acts or practices in
interstate conmerce. This act overlaps the Shernman Act in
that it also prohibits conduct such as price fixing and

boycotts, but also provides for redress of Aincipientz
restraint of trade, thus allowing the FTC to step into cases
in which certain patterns of trade practices wll likely
result in Sherman Act violations if allowed to continue.
This act covers a potentially broad range of activities
because of the FTC s discretionary authority in determ ning
what constitutes an unfair nmethod of conpetition.

The FTC has authority to issue cease and desist orders
to prevent further violation of this act, and failure to
obey such orders can result in penalties of up to $10, 000
per day of nonconpli ance.



C. Other Statutes/Remedies

In addition to the Sherman and FTC Acts, the federal
Robinson-Patman Act makes it unlawful for any person engaged
in commerce to knowingly induce or receive a prohibited
price discrimination.

The Missouri Antitrust Law (Chapter 416, RSMo.) is

modeled after the Sherman Act and states that Aevery
contract, combination or conspiracy in restraint of trade or
commerce in this state is unlawful. The Missouri act
allows for fines of up to $50,000, imprisonment for up to
one year, and allows state courts to enter injunctions to
prevent further violation.

Finally, associations and companies can be the subject
of civil lawsuits by competitors or consumers and may be

liable for up to three times the damages suffered by the
plaintiff, plus plaintiff's attorney fees.

III. Potential Areas of Antitrust Violation
A. Price-Fixing

The most 1likely wviolation of antitrust statutes
involves the Sherman Act's ban on price-fixing of products

or services or on bid-rigging. Prohibited acts include
agreements relating to any price factors, including
discounts, credit terms or profit levels. Courts have long

recognized that establishing uniform schedules for fees or
services is price fixing. Other prohibited acts include
tie-in sales which require a customer to buy an unwanted
item or service in order to buy the desired product or
service.

Antitrust violations in the price-fixing or bid-rigging
areas can be inferred simply from similar price or bid

behavior by association members. No oral or written
agreements are needed to support a charge of price-fixing or
bid-rigging. Once price-fixing or bid-rigging is

established, a company cannot escape liability by claiming
that the prices were reasonable or would have benefited the
consumer.



B. Agreenments to Allocate Custoners or Di vi de
Territories

Antitrust |aws expressly prohibit any understandi ng or
agreenent between conpetitors or nenbers of an association
involving division of territories or allocation of
custoners. Even an informal agreenent whereby one nenber
agrees to stay out of another's territory will constitute a
crimnal violation of the antitrust |aws.

C. Menber ship Restrictions

Menbership criteria nust be carefully established with
a view toward avoiding antitrust problens. Assum ng t hat
t he nenbers of an association derive econom c benefits from
menbershi p, the denial of nenbership to an applicant m ght
constitute a restraint of trade if such a denial limts the
ability of the applicant to conpete effectively with nenbers
of the association. One court said that the Sherman Act was
specifically intended to prohibit independent businesses
from becom ng associates in a comon plan which reduces
their conpetitor's opportunity to buy or sell the products
covered by the association. Likew se, an association cannot
deny services to nonnenbers if those services confer
i nportant conpetitive or economc advantages which would
inmpair the ability of non-menbers to conpete with nmenbers.

D. Boycotts

Menbers cannot wuse trade associations as a tool to
suppress conpetition by refusing to deal wi th nonnenbers, or
refusing to deal with those who deal wth nonnmenbers.
Accordingly, an association and its nenbers nust not enter
into any agreenents to refuse to deal wth certain
conpetitors, cust oners or suppl i ers. Thi s i ncl udes
advertising sources such as newspapers.

E. | nf or mati on Exchanges

Associ ations, such as MIIA can conduct certain
econonm ¢ surveys and exchange information regarding costs
and how to accurately determ ne the cost of doing business.
So long as the data are nore than three nonths old, and are
gathered from nore than five anonynous nenbers, MIIA may
conpile certain surveys dealing with financial matters.
Price surveys of current prices or charges are
prohi bi t ed. Any survey that collects current data on
revenues on an itemby-item product-by-product, or service-
by-service basis creates mmjor antitrust issues and nust be
revi ewed by counsel prior to circul ation.

F. Lobbyi ng



Lobbying efforts are protected by the First Amendnent
to the U S. Constitution and by the M ssouri Constitution
Al t hough the rules of the Mssouri House and Senate regul ate
the nechanics of |obbying, in general |obbying is not
subject to antitrust |laws. Exceptions apply where the
| obbying efforts nerely are a sham to cover up what is
actually an attenpt to interfere with conpetition

| V. MIT A St andards and Procedures for Antitrust Conpliance

In an effort to prevent unintentional violations of the
applicable antitrust Jlaws, MIIA adopts the followng
standards governing conduct of the MIIA board, officers,
staff and nmenbership at association neetings and ot her group
activities.

A MIT A's Responsibilities

e Include the following statement on the Agenda of al
board neetings and general nenbership neetings:

DURI NG THE COURSE OF THI'S MEETI NG, AND DURI NG
ALL OTHER ACTIVITIES CONDUCTED BY TH'S
ASSOCI ATION, THE MEMBERS, DIRECTORS AND STAFF
PRESENT HEREBY ACKNOMLEDGE AND AGREE TO COWPLY
WTH MIITAS ANTITRUST COWPLIANCE STANDARDS.
WRI TTEN COPI ES OF THE STANDARDS HAVE BEEN PROVI DED
| N ADVANCE TO ALL MEMBERS OF MITA. A \WRI TTEN COPY
OF THE STANDARDS ARE AVAILABLE FOR REVI EW UPON
REQUEST.

e Update nenbers concerning antitrust problens periodically
and formalize the association's antitrust conpliance
program

e Provide all nenbers a copy of the Antitrust Conpliance
Program

e Approve, in advance, all new association prograns or
changes in existing prograns that my have potenti al
antitrust inplications. In this regard, MITA will give

special attention to statistical reporting surveys and
ot her informati on exchange prograns.

e Al association neetings will be regularly schedul ed, and
MIl A menbers should not hold runp neetings.

e The mnutes of all association neetings will be accurate,
and MITA staff wll not submt mnutes that have been
altered or which are inconplete.



e Have legal counsel review all action by the association
or its board of directors which has the effect of
rejecting a menbership application.

e Prohibit association staff nenbers from comrunicating
with officials of the Federal Trade Comm ssion of the
Antitrust Division of the Departnment of Justice w thout
prior approval of Ml A | egal counsel.

B. Menber ship Policy

MIl A does not:

e Exclude conpetitors from nmenbership in the association,
if the applicant neets nenbership requirements of the
associ ati on.

e Restrict nmenbers fromdealing with nonnmenbers.

e Prevent nonnenbers from obtaining access to information
which, if denied would limt the ability of the applicant
to conpete effectively with nenbers of the association

e Revoke a nenbership without affording full due process
hearing rights to the effected nenber.

C. Topics of Discussion Wich Mst Be Avoided at
Associ ati on Meetings

e Past, current or future prices.

e \What constitutes a fair profit |evel.

e Possible increases or decreases in prices.

e Standardi zation or stabilization of prices.

e Pricing procedures including matters that affect price.
e Actual costs of individual conpanies.

e Control of sales.

e Division or allocation of markets or custoners.

e Refusal to deal with a particular business entity because
of its pricing or bidding practices.

Whet her the pricing practices of any industry nenber are
unet hical or constitute an unfair trade practice.



